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Marijuana  
Maintaining a Safe Workplace in the Face of Rising                
Medical and Recreational Marijuana Use  

 

As more states loosen laws regarding criminal penalties related to marijuana, the percentage of 
Americans in favor of legalization trends upward; in line with liberalized laws and more legal 
means of obtaining marijuana, usage has likewise increased.i   

Employers find themselves in a balancing act.  Employers 
may wish to treat medical marijuana users as any other 
employee taking medication by prescription, or to try and 
adapt their drug testing culture to a workforce that may 
engage in recreational marijuana use outside of work.  But 
employers may also wish to continue enforcement of zero 
tolerance policies, regardless of state law – particularly if 
they are in a federally regulated industry and must tread 
carefully as federal law still prohibits marijuana.   

Best practices are evolving along with improved testing 
and social acceptance – weighed against maintaining proper safety culture.  This brief looks at 
the overall landscape to help you make better decisions for your workplace. 
 

State Law  
 
As of May 2018, 29 states and District of Columbia have legalized medical marijuana, and nine 
states and DC have legalized recreational use in some form.

ii
  Legalization, however, does not equal 

protection from discrimination.  States have differing views on this.  Certain states have elaborate 
certification programs for medical users; some classify users as having a disability; others offer 
workplace protections; and some simply decriminalize use, setting up opportunities for doctors to 
either prescribe or simply recommend marijuana to patients.  This puts multi-state employers in 
particular in a challenging position of complying with one set of laws while violating another. 

The majority - Alaska, California, Colorado, Georgia, Hawaii, Maryland, Massachusetts, Michigan, 
Montana, New Jersey, New Mexico, Oregon, Vermont, and Washington - merely decriminalize use. 
Other jurisdictions - Arizona, Connecticut, Delaware, the District of Columbia, Illinois, Maine, 
Minnesota, Nevada, New Hampshire, New York, Rhode Island and West Virginia (as of 2019) -  also 
provide statutory protections against discrimination.   
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New York’s law is instructive.  The New York Compassionate Care Act states that patients shall not 
be subject to disciplinary action for their permitted medical marijuana use.  To drive the point further 
home, a “certified patient” under the Compassionate Care Act is deemed to have a disability under 
the New York State Human Rights Law.  This creates even more protections from discrimination and 
retaliation, and the need to offer accommodation, by the New York State employers.  The law offers 
employers two exceptions: (1) an employer can still prohibit employees from performing duties while 
impaired, and (2) the act “shall not require any person or entity to do any act that would put the 
person or entity in violation of federal law or cause it to lose a federal contract or funding.”

iii
 This 

would likely permit policies against possession of marijuana (not to mention use) at the workplace.
iv
   

As another example, a provision in Maine’s recreational marijuana law prohibits employers from 
taking adverse employment actions for off-the-job marijuana use.  This effectively prevents Maine 
employers from testing for marijuana for pre-employment purposes.  The law still allows employers 
to discipline employees under the influence of marijuana at work, and where employers have 
“reasonable suspicion” of such use they can still test – an exception that may prove challenging.  
However the prohibition against adverse action for off-premises use is first of its kind and, if 
successful, could lead to similar laws in other states.

v
 

 

Federal Law 

Federal law doesn’t always agree with state law, and this is certainly the case with marijuana.  
Despite a hands-off approach during most of the Obama administration, marijuana is still classified 
as a Schedule I drug.  This is the category for drugs with a high potential for abuse and no 
acceptable medical use (the same category as heroin and LSD), therefore marijuana is still illegal 
under the federal Controlled Substances Act (“CSA”).  In 2005 the U.S. Supreme Court held that the 
CSA preempted state medical marijuana laws based on the Supremacy Clause and therefore 
federal law enforcement agencies could prosecute users and growers of medical marijuana despite 
any permissive state law.

vi
  

Despite the aforementioned 2005 ruling, federal authorities have for the most part been observers to 
the medical marijuana industry and the expanding marijuana industry in general.  In 2013 the 
Department of Justice issued the “Cole Memo” which announced state law would govern marijuana-
related activity.  The Trump administration has taken a tougher approach.  In January 2018 the 
Attorney General reversed this policy and rescinded the memo citing the CSA to argue “Congress’s 
determination that marijuana is a dangerous drug and that marijuana activity is a serious crime.”

vii
   

Despite this, legal ambiguity remains – particularly with the June 2018 release of a bill that would 
amend the CSA to allow for marijuana use in accordance with state specific laws.  This would allow 
states to make their own way on marijuana legalization and would effectively reverse the 
enforcement position announced in January.

viii
 

The current federal position provides employers with some leeway to take adverse action against 
individuals who use marijuana, regardless of the pertinent state law.  A Ninth Circuit ruling from 2012 
held that the American with Disabilities Act (“ADA”) does not provide that marijuana users are 
qualified individuals with a disability entitled to anti-discrimination protections.

ix
  But, courts may take 

a different approach when the employee has a separate underlying disability – as in, the individual is 
arguably only using medical marijuana to treat a disability that would serve to make the person a 
qualified individual under the ADA.  The Eastern District of Michigan ruled in favor of a plaintiff who 
used medical marijuana to treat her epilepsy.  She had failed a drug test on her second day of work 
as a nursing administrator.  While this alone would have constituted a legitimate, non-discriminatory 
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reason for firing, the court found that the EEOC raised a genuine issue of material fact as to whether 
the articulated reason (the failed drug test) was only a pretext for disability discrimination.

x
   

Other federal laws and rules may also come into play.  For example, in 2016 OSHA instituted a new 
rule on Post-Accident Drug Testing as a part of its efforts to increase employee reporting of 
workplace injuries.  While much of the rule related to electronic reporting, the rule also indicated a 
need to establish a “reasonable procedure” for employees to report injuries promptly and accurately.  
OSHA in supporting commentary held that a policy was not reasonable if it deterred or discouraged 
reporting via mandatory drug testing following an injury report (though still allowing drug testing 
where drugs could have impaired performance and thus provide a causal link).  After legal 
challenges, the rule went into effect on December 1, 2016.

xi
   

 

Interplay of State and Federal Law 

The heart of federal law surrounding marijuana – i.e., its classification as a Schedule 1 drug under 
the CSA – means that at times federal law will give employers even in more marijuana-friendly 
states opportunity to take a firmer position.  Colorado for example, has held that an employer can 
fire an employee for off-duty marijuana use despite its legality in the state.  The Colorado Supreme 
Court said that because the federal government said marijuana was illegal, the firing was lawful.

xii
   

The Massachusetts Supreme Judicial Court came down differently, however.
xiii

  In that case, plaintiff 
used medical marijuana in compliance with state law, but was fired after her first day of work for 
failing a drug test.  Importantly, the applicable Massachusetts medical marijuana law does not 
expressly provide disability protections, thus the lower court found this to not be a case of disability 
discrimination.  However, on appeal, the Supreme Judicial Court found that plaintiff could bring a 
claim for handicap discrimination under the Massachusetts Fair Employment Practices Act.  Using 
this rationale, along with the Americans with Disabilities Act, to argue that drug testing was only a 
pretext for disability discrimination (as happened in the Michigan case discussed earlier). 

 

Maintaining a Safe Workplace despite Loosening Marijuana Laws  

Cases of workers with or without a qualifying disability using medical marijuana (or recreational 
marijuana) will only become more common given the state law trend.  While it is possible the U.S. 
Department of Justice will initiate more aggressive enforcement actions or even file legal actions 
seeking to invalidate permissive state laws, given broad public acceptance of marijuana use it is 
more likely some type blended system will continue.   

Despite acceptance, concerns remain regarding marijuana’s impact on workplace safety.  Studies 
have suggested links between marijuana use and an increased risk for injury and accidents.  Short-
term effects of marijuana use include impaired body movement, difficulty with thinking and problem-
solving, memory problems, and an altered sense of time.

xiv
  While this has obvious ramifications for 

workplace scenarios involving vehicles, heavy machinery, or working at height, the impact of safety 
can impact a full range of employment situations.  It is for this purpose that many businesses choose 
to have (or by rule or regulation must have) a variation of a drug-free workplace drug testing 
scheme. 
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Practice Pointers  

Employers should consult with their legal counsel in order to, among other things, understand the 
specific rules of the states in which they operate.  But there are some broader points to consider: 

 Zero-tolerance drug policies.  Just because there are permissive rules surrounding medical 

marijuana use does not mean such is an automatic exception to an otherwise permissible 

zero-tolerance drug policy.  However, given limited feasibility of testing for current inhibition 

level related to marijuana, some accommodation may be necessary where the state anti-

discrimination law makes specific reference to medical marijuana usage. 

 Post-accident drug testing.  Any post-accident drug testing policy should comply with the 

new OSHA rules limiting mandated drug testing in some circumstances.   

 Federally regulated industries or government contractors.  One would expect these 

types of employers to have a somewhat easier time enforcing zero-tolerance and mandatory 

drug testing policies, including prohibiting marijuana use.  While employers may still have a 

challenge in states with broader definitions of disability related to medical marijuana laws, 

courts may be more lenient if the zero-tolerance policy is federally mandated.   

 Workplace safety remains a priority.  Even if an employer wants to create a more 

permissive, accepting workplace, that cannot compromise safety.  Common sense as well as 

scientific evidence regarding marijuana use and its sometimes negative effect on attention 

and memory would normally outweigh any benefit to allowing marijuana use in the workplace.  

Some businesses make distinctions between different departments – maintaining strict drug 

testing for workers on the factory floor or in transportation, less so for office staff. 

 Watch for improved testing.  Accurate testing methods for current level of impairment are 

not yet to market, though various tools are in development.  In theory, workplaces (and law 

enforcement) would find toxicological equipment akin to the Breathalyzer beneficial to 

establishing clear thresholds for when an employee is impaired by marijuana at work.  But 

until such tools are commonplace workplaces should develop reasonable procedures to 

monitor and notify of suspected marijuana usage. 

 

Conclusion 

The legal landscape will continue to evolve at the state and federal level.  Consult with your legal 
counsel regarding how your workplace fits in with the current state of affairs.  Careful consideration 
of the safety needs at your workplace, and the health and safety needs of your staff is also 
necessary.  Given the varying ways a court might view your situation, being able to show that you 
took a reasonable, deliberate approach is key. 

 

AIG’s Client Risk Solutions stands ready to help your company manage risk. 
 For inquiries, contact CRS@aig.com 

 For more solutions from AIG please visit Client Risk Solutions at www.aig.com/crs 
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