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Medical Marijuana 
Medical Marijuana is now legal in 28 states as well as Washington, D.C., and a growing number 
of states – most notably now California – have even decriminalized recreational use. But lest we 
forget, marijuana is still illegal under federal law. Does the threat of losing federal funding give 
institutions cover for prohibiting medical or recreational marijuana use despite looser state laws?   

 

Medical Marijuana use – and even recreational marijuana use – has slowly gained legalized status in the 
majority of states.  This is on the heels of growing acceptance of marijuana use as on par with, depending on 
your perspective, alcohol or over-the-counter pain medication.  But simply because criminal penalties have 
mitigated or disappeared at the state level does not mean that official campus policy has similarly adapted.     

Institutions, and particularly institutions operating in states with varying rules on recreational and medical 
marijuana use, find themselves in a balancing act.  On the one hand administrators may wish to treat medical 
marijuana users as any other student (or faculty member) taking medication by prescription.  But on the other, 
many administrators may wish to continue enforcing zero-tolerance policies for marijuana possession and use 
regardless of the applicable state law, particularly with federal law still prohibiting marijuana and with stiffer 
enforcement measures possible under the current administration.  Best practices are evolving.  This brief looks 
at the overall landscape to help your institution make sound decisions for your campus community. 

 

State Medical Marijuana Laws 
As of the start of 2017, 28 states and Washington, D.C. have legalized medical marijuana, and eight states and 
D.C. have legalized recreational use in some form.i  Legalization, however, takes differing forms.  The 
majority—Alaska, California, Colorado, Georgia, Hawaii, Maryland, Massachusetts, Michigan, Montana, New 
Jersey, New Mexico, Oregon, Vermont, and Washington—merely decriminalize use. Other jurisdictions—
Arizona, Connecticut, Delaware, the District of Columbia, Illinois, Maine, Minnesota, Nevada, New Hampshire, 
New York, and Rhode Island— provide statutory protections against discrimination, e.g. where the medical 
marijuana use is expressly linked to one of a number of specific conditions.  

New York’s law is instructive.  The New York Compassionate Care Act establishes such employment 
protections for medical marijuana users: certified patients shall not be subject to disciplinary action for their 
permitted medical marijuana use.  To drive the point further home, a “certified patient” under the 
Compassionate Care Act is deemed to have a disability under the New York State Human Rights Law.  This 
creates even more protections from discrimination and retaliation, and the need to offer accommodation, by 
the New York State employers.  The law offers employers two exceptions: (1) an employer can still prohibit 
employees from performing duties while impaired, and (2) the act “shall not require any person or entity to do 
any act that would put the person or entity in violation of federal law or cause it to lose a federal contract or 
funding.”ii This would likely permit policies against possession of marijuana (not to mention use) at the 
workplace.iii   
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Federal Prohibition Continues  
Federal law doesn’t always agree with state law, and this is certainly the case with marijuana.  Despite a hands-
off approach during most of the Obama administration, marijuana is still classified as a Schedule I drug.  This 
is the category for drugs with a high potential for abuse and no acceptable medical use (the same category as 
heroin and LSD), therefore marijuana is still illegal under the federal Controlled Substances Act (“CSA”).  In 
2005 the U.S. Supreme Court held that the CSA preempted state medical marijuana laws based on the 
Supremacy Clause and therefore federal law enforcement agencies could prosecute users and growers of 
medical marijuana despite any permissive state law.iv  

Notwithstanding that 2005 ruling, for the last eight years federal authorities have, for the most part, been 
observers to the medical marijuana industry and the expanding marijuana industry in general.  While no new 
laws have been passed nor executive orders signed on point thus far in the Trump administration, Attorney 
General Jeff Sessions has indicated a potentially tighter stance.  In April 2017, he directed Justice Department 
lawyers to evaluate marijuana enforcement policy and offer recommendations.  Then in January 2018, his 
Justice Department issued a memo citing the CSA for “Congress’s determination that marijuana is a dangerous 
drug and that marijuana activity is a serious crime.”  It expressly rescinded previous Justice Department 
memoranda from the Obama administration that had eased enforcement.v   

Given the potential for increased federal attention and enforcement, institutions of higher education in all 
states, but particularly those allowing medical or recreational marijuana, have taken notice.  This includes 
student use but just as importantly employee use.   

With respect to employees, federal precedent provides employers with leeway to take adverse action against 
individuals who use marijuana.  This is regardless of the pertinent state law.  Colorado has held an employer 
can rely on federal law when firing an employee for marijuana use;vi a Ninth Circuit ruling from 2012 held that 
the American with Disabilities Act (“ADA”) did not provide that medical marijuana users are qualified 
individuals with a disability entitled to anti-discrimination protections.vii   

The ramifications of a claim of disability discrimination may change if the individual can argue that the failed 
drug test was only a pretext for disability discrimination.  In other words, the employer had discriminatory 
intent when it fired the individual, and simply used a failed drug test due to medical marijuana use as the 
articulated reason. viii  In a state with very clear laws regarding how individuals are certified for medical 
marijuana use (and where the regulation then identifies the user/patient as “disabled”), a court may require 
some sort of reasonable accommodation even when the employer argues compliance with federal law. 

 

Little to No Leeway for Student Usage 
The assignment does not necessarily get easier with students.   

The official federal policy on marijuana rules and institutions of higher education comes from a 2011 letter 
from the White House Office of National Drug Control Policy (ONDCP) and the Education Department.  While 
yes, federal policy overall had been that enforcement of low-level marijuana use and possession was not an 
efficient use of federal funds, a change in campus policy was another matter.  The 2011 letter warned that 
institutions could lose federal funding if they did not comply strictly with federal law.  When it comes to 
marijuana, this means complying with federal regulation prohibiting, “at a minimum, the unlawful possession, 
use, or distribution of illicit drugs and alcohol by students and employees on its property or as part of any of 
its activities.”  Earlier in the letter it spelled out marijuana as an issue, in that use of marijuana made students 
“more likely to put themselves in physical danger when under the influence, experience concentration 
problems, and miss class.”ix 

In particular after the January 2018 Department of Justice memo and a generally harsher attitude towards 
marijuana and all drug crimes, institutions should expect the position to remain consistent with the 2011 letter 
or grow stricter.  Because of this, even schools that operate in states that have decriminalized recreational 
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marijuana should be cautious when it comes to changing policy to allow for any marijuana possession and 
use, even for medical purposes.  As the federal government still prohibits it under the CSA, institutions that 
expressly allow any kind of marijuana possession or use – even medical – risk losing their federal funding.  
Because federal funds often outpace state or private funding, for most institutions this is not a good risk to 
take.   

Institutions will also have to take care to balance competing interests with medical marijuana as laws 
governing such become more widespread.  Just as an employer is in danger of ADA or state disability law 
non-compliance if the employer takes punitive action against an employee who is certified by the state as a 
medical marijuana user, an institution could face scrutiny for making a student’s medical marijuana usage 
unduly burdensome.  This does not mean that the institution must allow for on-campus usage.  What it does 
mean is that an institution should have a plan in place to make “reasonable accommodation” for off-campus 
use. 

 

Practice Pointers 

• Institutions are best placed to have a clear written policy.  It is sound policy to expressly state that the 

institution in order to remain compliant with current federal law prohibits possession, cultivation, and 

use of marijuana on campus. 

• Concerning medical use and disability accommodation, institutions should have a plan in place for 

reasonable accommodation.  Whether that is helping students find alternative housing or identifying 

facilities off-campus where students can use their prescription marijuana, the best defense of the 

institution’s position is being prepared. 

• Education of the campus community is very important, particularly in states that have decriminalized 

recreational use.  Many students may wrongfully assume that just because state and municipal law 

enforcement cannot arrest them for marijuana possession, campus police should not be allowed to do 

so either.   

• Prohibition is one matter; proper punitive measures are another.  An institution may get more creative 

with punishments, depending on the overall position of the school when it comes to education, 

counseling, community service, or other measures.   

• Concerning employees, it would seem that institutions may be able to take just as hard a line.  

However, because the interests and duties are somewhat different (duty to safeguard students versus 

duty to provide a safe workplace), it’s plausible that an institution could make certain accommodations 

for employees that are more flexible than students.  And similarly for students, institutions could 

modify zero-tolerance policies to reflect the reality that employees are free to use marijuana on their 

own time, off campus. 

o An institution may, however, mandate a zero-tolerance policy and rely upon the same federal 

prohibition as it would for its student policy. 

o The real challenge would come with an institution taking punitive action against an employee 

for off-hour / off-campus use relative to a medical marijuana certification.  There, the 

institution would have to determine if they are subject to disability discrimination and 

reasonable accommodation rules. 
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Conclusion 
The legal landscape will continue to evolve at the state and federal level.  Institutions should consult with legal 
counsel regarding the best approach to continued compliance with federal prohibition while managing 
loosening state laws regarding medical and recreational use.   

AIG’s Client Risk Solutions and Education Practice Group stand ready to 
help your institution manage risk. 
For more information about AIG’s Education Insurance Solutions, see 
http://www.aig.com/business/industry/education-and-public-entities 

 
For more information on Client Risk Solutions, contact CRS@aig.com or visit www.aig.com/crs  
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