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Lloyd’s remains reliant 
on reinsurance
Writing an increasing proportion of reinsurance business puts 
Lloyd’s fortunes unduly at risk from the natural elements

Graham Village
Global markets editor

Half-year figures at Lloyd’s 
suggest there is plenty of 
work to be done in this pe-
riod of transition before the 

market’s performance is as robust as it 
needs to be.

Although the deterioration in prof-
it for the period was entirely due to a 
sharp fall in investment return, Lloyd’s 
is understandably focusing on improv-
ing its underwriting performance and 
bringing down the high cost of doing 
business in the market.

Trading profitably and consistently 
through a cycle remains as big a chal-
lenge as ever for Lloyd’s. With the mar-
ket writing an increasing proportion of 
reinsurance business in recent years, 
Lloyd’s fortunes are unduly wedded to 
the natural elements.

The half-year figures underline this 
very clearly. With catastrophic losses 
of just £73m ($95.3m), the reinsurance 
market produced an underwriting prof-
it of £352m, up from £258m. But the sec-
ond half of 2017 shows what happens 
to Lloyd’s reinsurance and overall per-
formance when serious catastrophes 
strike. The market closed 2017 with an 
overall underwriting loss of £3.42bn, in-
cluding a reinsurance deficit of £1.33bn.

The volatility of much reinsurance 
is well known and Lloyd’s needs other 
markets to provide some balance, hence 
the pressure the performance manage-
ment directorate is now applying on 
consistent underperformers. It is inter-

esting to see most withdrawals this year 
have been from sectors and lines not 
directly affected by 2017’s catastrophic 
losses, such as marine and aviation.

Strip out reinsurance and Lloyd’s oth-
er markets made an underwriting loss 
of £44m during the first six months, 
although that represents an improve-
ment on the £111m deficit for the same 
period of last year.

Casualty returned to profit this year 
but the loss for marine business deep-
ened. Motor’s loss reduced after last 
year’s shock from the revision to the 
Ogden discount rate.

Combined ratio figures by class pro-
vide further cause for concern. On an 
accident-year basis, the overall ratio 
worsened 2.1 percentage points, mean-
ing the market depended on increased 
reserve releases to enable it to deliver 
the 1.4-point reduction in calendar-year 
ratio of 95.5%.

Reinsurance was the only market to 
record an accident-year ratio of better 
than 100%. Marine was at 106.9% and 
energy at 108.1%.

Analysts have warned for some time 
the high level of favourable develop-
ment booked by Lloyd’s and other inter-
national re/insurers is not sustainable. 
Casualty in particular is a key area of 
concern because of its capacity to deliv-
er serious shocks many years after the 
relevant underwriting year.

This autumn will be an uncomfort-
able time for many agencies as they try 
to satisfy the performance management 
directorate they have a credible business 
plan for underwriting profitably in 2019. 
Syndicates have been asked to provide 
detailed plans on loss-making lines and 
the worst-performing 10% of their port-
folios. More withdrawals from specific 
lines are expected before year-end.

Hard decisions will have to be made, 
particularly as rates are rising general-
ly. Lloyd’s centrally put rating improve-
ment at 3.1% for the first six months 
and syndicates may find they have to 
call time on particular lines of business 
even though prices are picking up.

Companies House tomorrow looks at 
Lloyd’s performance in more detail.

Lime Street’s ups and downs in H1
Table: Lloyd’s half-year 2018 key metrics

Total (£m) Change (%)

Gross premium 19,338 2.4

Net premium 13,246 (1.7)

Reserve releases 451 139.9

Underwriting result 541 47.8

Accident-year combined ratio 98.7% 2.1 pts

Calendar-year combined ratio 95.5% (1.4) pts

Pre-tax result 588 (51.7)

Events like last 
year’s series of 
US hurricanes 
show how 
much the Lime 
Street market’s 
fortunes depend 
on the weather

© 2018 David J 
Phillip, File/AP



NEWS
www.insuranceday.com | Monday 1 October 2018 3

RSA shares plunge as London 
market business hit by losses  
Marine portfolio hardest hit as weather and attritional losses mount

Michael Faulkner
Editor

Shares in RSA Group 
plunged nearly 10% on 
Friday as the UK-listed in-
surer reported increased 

weather-related losses had hit 
third-quarter profits.

The group’s UK 
and London mar-
ket business fared 
particularly bad-
ly, booking an 
underwriting loss 
of around £70m 
($91.3m), which  
the company’s chief 
executive described as 
“disappointing”.

This offset a “strong” perfor-

mance in the group’s internation-
al business and meant underlying 
profits for the year-to-date were 
lower than in 2017.

Shares in RSA tumbled as a  
result to trade at £5.75, down 
9.3%, by late afternoon on Sep-
tember 28.

The UK and London market 
business was hit by a combi-

nation of higher weather 
claims, as well as in-

creased large loss-
es and attritional 
claims, which 
took the seg-
ment’s combined 
ratio to 110%.

The marine port-
folio was hardest hit, 

the insurer said, but the 
motor book also saw deteri-

oration in attritional loss ratios.
RSA said the group’s weather 

loss ratio for the year-to-date of 
4.6% was now running ahead of 
the five-year average and was 
higher in all regions, in particu-
lar in Canada and the UK.

The year-to-date large loss ra-
tio was better than last year but 
worse than the five-year average.

RSA said the retention ceiling 

on its aggregate reinsurance cov-
er had now been reached.

The international business re-
ported a “strong” third quarter 
with a combined ratio of 84% 
in Scandinavia, 95% in Canada, 
88% in Ireland and 81% in the 
Middle East.

Group net written premiums 

for the year-to-date were £4.9bn, 
down 2% at a headline level.

Chief executive, Stephen Hes-
ter, said work to improve per-
formance in the UK was “well 
under way”, adding: “We are de-
termined to restore satisfactory 
performance while continuing 
our progress internationally.”

Primary cyber covers broaden 
as product expands to cover BI
Primary cyber covers are con-
tinuing to broaden despite on-
going soft market conditions in 
the class, prompting warnings of 
a critical need to manage expo-
sures, writes Scott Vincent.

But the trend may also signify 
an increasing recognition of the 
need to explicitly cover cyber- 
related exposures within cyber 
policies rather than risking these 
emerging as “silent” exposures in 
other classes of business.

At a time when reinsurers are 
tightening terms for cyber cover-
age to better manage the risk of 
covering “silent” exposures, pri-
mary covers are showing signs of 
broadening, with business inter-
ruption now regularly included in 
policy wordings.

Given that the primary rat-
ing environment is still showing  
signs of softening, this has 
prompted warnings across the 
sector of a need to carefully man-
age exposures.

Graeme King, cyber business 
group leader at Barbican Insur-

ance Group, said it was “criti-
cal” the market monitors these 
trends closely.

“There is no doubt that the cy-
ber insurance products in recent 
years have evolved to provide 
broader coverage terms at the 
same time as rates are falling,” 
he said.

“There is a risk that over the 
next few years cyber rates may 
drop to unprofitable levels and  
in the event of a major systemic 
attack or series of attacks insurers 
could be hit hard.”

While cyber insurance poli-
cies were traditionally associated 
with data privacy liability cover, 
recent years have seen policies 
increasingly broadened to cover 
other exposures.

Axa XL chief executive, Greg 
Hendrick, said there had been 
a push to include more business 
interruption in cyber policies, 
which he said was fine if this 
was the only place this exposure 
was covered.

Amid market-wide concerns 

about the impact of “silent” cy-
ber on other classes of business, 
Hendrick said he was comfortable 
with a push for more limit on cy-
ber products, as long as there is 
clear agreement about what is 
covered by these policies.

“We work with a number of 
providers to perform risk analy-
sis on cyber exposures to make 
sure the book we sell has appro-
priate sub-limits. We are confi-
dent with our risk tolerance,”  
he said.

In addition to business inter-
ruption, cyber products are evolv-
ing to provide broader coverage 
in other areas.

Matt Northedge, head of cyber 
at AmTrust at Lloyd’s, said there 
has been a shift in what cyber pol-
icies look to cover.

“We are seeing further innova-
tion in the cyber space where a 
business is interested in protect-
ing its supply chain, and some 
competitors in the US have dipped 
their toes in the water by applying 
small sub-limits for this.”

Greenlight Re makes 
investment in  
blockchain platform
Greenlight Capital Re has invest-
ed in Galileo Platforms, a block-
chain-based service provider 
targeting the Asian re/insurance 
market, writes Michael Faulkner.

Founded in 2016 by insurance 
and financial services executives 
Mark Wales and Annette King, 
Galileo connects parties in the 
insurance ecosystem using dis-
tributed ledger technology to im-
prove efficiency.

The Cayman Islands-based 
firm’s innovation unit, Greenlight 
Re Innovations, led the Series A 
funding round for Galileo.

It is the division’s first publicly 
announced transaction, although 
it has already undertaken three 
deals, as Insurance Day reported 
last month.

The unit seeks technology and 
innovation opportunities relating 
to the reinsurance and insurance 
markets.  

Greenlight Re said the Galileo 

platform would “reduce IT costs 
and eliminate high-cost, low- 
value components in the insur-
ance distribution chain”.

Simon Burton, chief executive 
of Greenlight Re, said: “The man-
agement team of Galileo has a 
unique combination of insurance 
leadership experience and exper-
tise in applying distributed ledger 
technology to real-world insur-
ance applications.”
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‘The management 
team of Galileo has a 
unique combination of 
insurance leadership 
experience and 
expertise in applying 
distributed ledger 
technology to real 
world insurance 
applications’

Simon Burton
Greenlight Re

£70m
Underwriting loss 
for RSA’s UK and 
London market 

business
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New rules in China will drive 
EIL insurance growth in Asia
Compulsory environmental impairment liability insurance in China and South Korea is 
likely to have a knock-on effect in the region, with other countries introducing similar laws

Arthur Lu
Allianz Global Corporate  
& Specialty

The growth of the global 
economy has led to in-
creasing concern among 
the public, media, busi-

nesses and politicians about envi-
ronmental damage and its effects.

It goes without saying such in-
cidents can bring severe harm, 
threaten health and are costly to 
remediate. As such, companies 
bear the brunt of these environ-
mental risks and can be held lia-
ble for damages, even in the case 
of not acting negligently.

Globally, it is estimated the en-
vironmental impairment liability 
(EIL) insurance market accounts 
for some $2bn to $3bn in gross 
written premiums, with only 
around $10m to $25m of this orig-
inating from Asian. However, two 
recent developments in the region 
in particular are expected to boost 
this total in future.

Typically, EIL policies are clas-
sified in one of two categories. 
The first covers premises-based 
risks, such as the physical loca-
tion of manufacturing facilities 
where hazardous materials and 
end products may be stored. The 
second applies to service sectors 
such as construction, operation 
and maintenance, where con-
tractors may undertake work at a 
client’s site that results in a pollu-
tion incident.

In China government authori-
ties and regulators have been con-
sidering establishing compulsory 
environmental pollution liability 
insurance for a number of years, 
with some estimates claiming rep-
aration of environmental damage 
accounts for as much as 3% of the 
country’s GDP.

These plans are now coming 
to fruition. This May the govern-
ment made significant progress 
when it revised the Compulsory 
Environmental Pollution Liabil-

ity Insurance Regulation, which 
requires any business to buy in-
surance if it is involved in haz-
ardous waste, tailing reservoirs, 
petroleum products, coal mining, 
metal ores, chemical raw materi-
als or chemical products, as well 
as any other industries defined by 
the government as representing a 
major environmental risk.

In China, coverage includes 
third-party bodily injury, third- 
party property damage, ecological 
environment damage, emergency 
handling and clean-up expenses 
(first and third party). Gradual 
pollution and ecological environ-
ment damage are also included 
for the first time.

In addition, the regulation now 
requires that before issuing a pol-
icy, insurers should conduct an 
assessment of the environmental 
risk and base their decisions re-
garding the limits of liability and 
premium rates, for each and ev-
ery insured, on the results of this 
assessment. Furthermore, insur-
ers are required to conduct an on-
site hazard screening at least once 
a year and advise the insured on 
the remediation of major environ-
mental impairments.

If a business fails to apply for 
insurance after a certain period, 

the government has previously 
indicated it will name the enter-
prises in question and issue fines. 
However, at the time of writing, 
there is no clear timeline on when 
all the measurements will be im-
plemented and enforced. We are 
monitoring the situation closely 
for any further progress.

Polluter pays
Meanwhile, in South 
Korea the intro-
duction of the 
Act on Liability 
and Relief for 
Damages From 
Environmental 
Pollution im-
posed mandatory 
environmental lia-
bility insurance from 
July 1, 2016. This move, driv-
en by the government, establish-
es a system to compensate and 
insure against environmental 
pollution damage. The “pollut-
er pays” principle serves to ad-
dress situations such as where a 
company that is responsible for 
the pollution incident becomes 
insolvent because it cannot bear 
the financial burden required for 
mitigation and restoration costs. 
The concept also serves to ensure 

victims of pollution incidents ob-
tain their rightful compensation 
without going through a pro-
longed litigation process.

Developments in China and 
South Korea will have a knock-
on effect in the region, with 
other countries looking at im-
plementing similar regulation 
in future. However, mandating 

such insurance coverage 
is not the only future 

driver of the EIL 
market. Across 
many countries 
in Asia, there is 
increasing pub-
lic scrutiny of 
the impairment 

of their environ-
ments as populations 

become more affluent 
and awareness of consum-

er rights proliferates. Concerns 
about issues such as haze, man-
ufacturers storing harmful sub-
stances in buildings, mould and 
legionella are growing rapidly.

Natural catastrophe
Then there is the matter of natu-
ral catastrophe activity, which of 
course is not just restricted to the 
Asia region. Regardless of individ-
ual opinion on climate change, 

damages arising from natural 
perils have recently increased. 
What often is not reported in the 
media are ensuing environmental 
damages or pollution incidents 
stemming from these events – for 
example, typhoon or earthquake 
causing damage to storage tanks 
and piping, subsequently releas-
ing petroleum products; mould 
growth from flood water intru-
sion, which can take months to 
cultivate and be discovered; or 
business interruption loss  as a 
result of clean-up activity of such 
pollution incidents.

In the Allianz Risk Barometer 
2018, an annual survey that quiz-
zes more than 1,900 risk experts 
about their greatest business 
concerns, business interruption 
ranked as the top peril for the 
sixth year in succession and a 
commonly overlooked aspect of 
business interruption risk isrealt-
ed to the environment.

Very often, risk managers rely 
on traditional property insurance 
and commercial general liability 
insurance for coverage. However, 
unlike an EIL policy, which is trig-
gered by a “pollution incident”, the 
traditional business interruption 
cover under property insurance 
programmes typically requires 
physical damage, while a commer-
cial general liability policy, like 
any liability policy, does not pro-
vides first-party business interrup-
tion coverage. Such coverage gaps 
are available under an EIL policy 
but are often left unpurchased or  
under-purchased. This could re-
sult in meaningful impacts on any 
company’s balance sheet in the 
event of an incident.

Ultimately, damage to the envi-
ronment and human health can 
create costly and complex prob-
lems for which companies – no 
matter where they are located – 
need to be well prepared. n

Arthur Lu is global head of 
environmental impairment 
liability insurance at Allianz 
Global Corporate & Specialty

The burning issue of environmental claims

Fire events affecting property, facilities and habitats were one of the leading causes of 
environmental liability losses for businesses last year

Peter Jarvis
AIG

The environmental in-
surance industry has 
expanded significantly 
in the past four or five 

years and, as the risk landscape 
continues to evolve, environmen-
tal exposures continue to evolve, 
with significant implications for 
companies of all sizes and from 
all industry sectors.

When environmental impair-
ment liability (EIL) policies were 
first conceived and issued, the 
primary focus was mainly on 
heavy manufacturing industries, 
which were perceived to be more 
likely to give rise to environ-
mental incidents but, as the AIG 
claims statistics show, today an 
environmental incident can hap-
pen in almost any sector.

A comparison of our most re-
cent claims data for 2017 against 
the previous year shows notified 
events were received in sectors that 
had previously not recorded losses, 
including services, public adminis-
tration and wholesale trade.

However, the transportation, 
communications, electric, gas and 
sanitary services sectors continue 
to see the largest number of EIL 

claims notifications although, as 
a proportion of the total number 
of loss incidents, they fell to 47% 
from 55% in 2016. Meanwhile,  
notifications in the construction 
sector showed an almost dou-
bling of incidents from 5% in 
2016 to 9% in 2017.

Emerging claims
It is not just the affected sectors 
that are changing; the types of 
claims are too. AIG’s upcoming 
second annual EIL claims report 
indicates the key driver for the 
increase in claims from the con-
struction sector is inadequate 
waste management processes. In-
deed, losses associated with waste 
management activities (across all 
industry segments) accounted for 
11% of AIG’s 2017 notifications. Of 
these, almost three quarters were 
related to construction and demo-
lition activities.

This has resulted in part from 
the recovery of the European con-
struction markets, with the sector 
emerging from recession after 
several years of restructuring. 
With more construction activity 
taking place and increased pres-
sure on contractors, the potential 
for claims resulting from inade-
quate construction and demoli-
tion waste management practices 
is heightened.

The main substances causing 

notified events are: petroleum 
hydrocarbons, wastewater and 
“emerging” contaminants (pollut-
ants that are new to AIG’s notifi-
cations). Petroleum hydrocarbons 
remain the primary contaminant 
and were responsible for 31% of 
all pollution-related incidents last 
year. Wastewater can be a source 
of many pollutants and 9% of AIG’s 
EIL claims incidents last year arose 
from the release of raw human or 
animal sewage, with a further 9% 
of incidents associated with treat-
ed wastewater releases. Emerging 
contaminants from sources other 
than waste water accounted for 
10% of the 2017 notified events, 
including ground gas, perfluori-
nated compounds, phenols and 
polychlorinated biphenyls.

Environmental impact as a re-
sult of fire is another emerging 
exposure for many clients. Fire 
events affecting property, facilities 
and habitats emerged as one of the 
leading losses in 2017, with 15% 
of all loss incidents documented 
as fire emergency response, com-
pared with 7% in 2016.

There are various reasons for 
the increase in fire risk and the 
environmental exposures this 
introduces. It is a combination 
of climate change, which creates 
conditions ideal for a fire to ignite 
and spread, coupled with forest 
and habitat management practic-

es that have not adapted to chang-
ing weather.

In addition to the impact on 
human life and property, fires 
can also cause significant envi-
ronmental loss through degrada-
tion of air quality via the release 
of toxic gases and pollutants, as 
well as direct damage to habitats 
and species. Pollutants from for-
est fires can affect air quality for 
thousands of kilometres and ex-
tinguishing waters may contam-
inate soils, surface waters and 
adversely impact habitats and 
species many kilometres down-
stream from the burning area.

In areas where hotter tem-
peratures and dry conditions are 
more conducive to conflagration 
events, insureds can be held liable 
for fires that begin on their prem-
ises and then spread to the wider 
environment. In one example, we 
received a claim from a wildfire 
that was ignited when routine 
maintenance was taking place on 
an overhead power line that fell, 
sparking a blaze.

Trends in enforcement
Against this backdrop, environ-
mental regulators are showing a 
greater willingness to get tough 
with polluters. If there is an in-
dustry that is constantly causing 
a problem and has repeat offend-
ers then the regulators will throw 

everything at them. The record 
£20m ($26m) fine received by 
Thames Water in March 2017 
for releasing 1.4 billion litres of 
untreated sewage into the River 
Thames is evidence of this.

Regulators are more likely to 
enforce remediation using domes-
tic legislation in countries such as 
the UK, where such rules existed 
before the European Environ-
mental Liability Directive (ELD) 
came into force a decade ago. The 
reason for this is that, under the 
ELD, the burden of proof on the 
regulators is quite onerous so they 
are more comfortable using other 
legislation where it already exists. 
However, the ELD is more likely to 
be used in eastern European coun-
tries that historically did not have 
mature environmental legislation.

Regardless of where they are 
operating, companies need to 
understand even the best risk 
management practices do not, un-
fortunately, prevent events such as 
a fire taking place. They buy gen-
eral liability and property insur-
ance not because they think it will 
happen but because they want to 
responsibly protect their balance 
sheet in case the unexpected oc-
curs. The same should be true for 
their environmental exposures. n

Peter Jarvis is head of international 
environmental at AIG
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damage costs  
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Beijing’s problems with air 
pollution are well known
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Smoke from wildfires hangs 
over Calgary, Canada
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Regulator intervention is driving 
up cost of remediation in the UK
Choosing the most appropriate 
technologies can help to reduce cost, 
but it is important that alternative 
remedial schemes are devised and 
agreed with the regulator

We live in a world 
where environ-
mental issues are 
increasingly in the 

headlines and public conscious-
ness. From large-scale phenom-
ena such as global warming and 
climate change and the resultant 
human consequences of severe 
weather events, to issues such as 
the growing prevalence of plastics 
in our oceans, where microbead 
plastics are entering a food chain 
that ends with us, environmental 
issues are increasing massively.

In the UK, public awareness 
may have been a small element in 
a recent tendency for increasingly 
vigorous actions by the environ-
mental regulators. As an example, 
in March last year Thames Water 
was ordered by the court to pay an 
unprecedented amount of more 
than £20m ($26m) in fines and 
costs in relation to multiple pollu-
tion events involving sewage con-
tamination of the River Thames.

This fine appears to reflect a 
stricter approach from the regu-
lators, based on the ethos that for 
legislation to have the intended 
effect of protecting the environ-
ment, it should not be cheaper 
for an operator to cause pollution 
and pay the fine rather than take 
appropriate steps to avoid it.

Specialist loss adjusters have 
seen an increasing tendency for 
vigorous interventions from regu-
lators, even in the case of minor, 
one-off pollution incidents such 
as relatively low-volume oil spills, 
where there may be sensitive  
pollution receptors such as public 
drinking water at risk.

The “polluter pays” principle 
was first established in UK law 

with the Environmental Protec-
tion Act 1990 and the Water Re-
sources Act 1991. This legislation 
has been further enhanced over 
the years, including notably the 
Environmental Damage Regula-
tions 2009, which provides power 
to the environmental regulators 
to impose clean-up requirements 
on operators they deem to be a 
“statutory polluter”, even in cir-
cumstances where in civil law  
the operator might not be consid-
ered to be negligent or otherwise 
legally liable.

The change appears to be not 
in the legislation itself but in an 
increasing willingness to exercise 
these powers forcefully. A rele-
vant example of a change in the 
regulator’s approach to an issue 
was when the regulators threat-
ened a criminal prosecution of  
independent spill contractors 
who were believed to have made 
what might previously have been 
seen as modest technical errors in 
their approach.

Fines and reputational exposure
Some, but not all, exposures may 
be insured under traditional or 
specialist environmental insur-
ance wordings but the financial 
and reputational exposure is, in 
fact, on the rise. In most cases 
the cost of fines and the adverse 
impact on reputation are not cov-
ered. In addition, the ability of a 
business to trade can be massive-
ly hindered if that business or 
its directors are prosecuted for a 
criminal offence.

Given the prevalence of fuel 
and chemicals transportation by 
road and rail, the potential for sig-
nificant pollution events in the UK 

has no real geographic limit. For 
example, the widespread distri-
bution of heating oil storage tanks 
as a commercial and domestic 
heating source presents immense 
environmental and financial ex-
posures. The extent of such risks 
following an incident can vary 
dramatically depending on the 
environmental sensitivity of the 
site. If the groundwater beneath 
the site is extracted as a public 
drinking water supply, the finan-
cial liabilities have a potential to 
be in the millions of pounds.

This means businesses, house-
holders and their insurers may 
have a huge potential financial 
exposure they will often know 
little or nothing about until an 
incident occurs. For businesses 
in particular there can be a huge 
reputational exposure that will 
damage the brand in the long 
term and cause further financial 
losses. Businesses have taken pre-

ventive measures by employing 
savvy risk managers and putting 
good emergency plans in place, 
while insurers and loss adjust-
ers are familiarising themselves 
with these types of losses to pro-
duce rapid and technically correct 
emergency response.

Remediation
The market has recognised it is es-
sential following a loss of any con-
taminant, whether fuel oil, stored 
chemicals such as pesticides or 
agricultural losses (for example, 
slurry or silage liquor), that a 
fast and appropriate response is 
initiated. Fast response and spill 
containment is critical and it is 
important this is done in the cor-
rect way. Quick actions will pre-
vent the spread of contamination, 
reducing the extent of environ-
mental damage and limiting third- 
party environmental liabilities. 
The proactive response has the 

added benefit of minimising rep-
utational damage and to enable 
control of the incident and costs 
involved to be managed.

After the initial emergency 
phase of any environmental loss, 
there will be a period of investiga-
tion and planning before full-scale 
remedial works commence. De-
tailed investigation and sampling 
of the contaminated land, water 
or building structures enables a 
full understanding of the extent 
of the remaining contamination 
and allows consideration of the 
appropriate remediation strategy.

In respect of this issue, there 
are a number of different ap-
proaches to successful remedia-
tion of land and water following 
an environmental loss. Choosing 
the most appropriate technology 
is essential to achieving the en-
vironmental goal of the remedial 
scheme while also keeping con-
trol of costs. It is critically import-
ant, however, that any alternative 
remedial scheme is devised and 
agreed with the regulators. n

David Waller is global head of the 
environmental specialist practice 
group and Andrew Kyle is head  
of environmental consultancy at 
EFI Global Sedgwick
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Specialist loss adjusters have 
seen an increasing tendency 
for vigorous interventions from 
regulators, even in the case of 
minor, one-off pollution incidents

The UK regulator is taking 
pollution to potential 

drinking water supplies 
increasingly seriously
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Paying the price for 
environmental democracy
The global trend of transferring ‘ownership’ of the natural environment from national 
government to the public is creating a new and potentially more hostile reality for 
businesses and their insurers 

Neil Beresford
Clyde & Co

Who owns the en-
vironment is a 
question that has 
occupied philos-

ophers, debating societies and 
the political classes for centuries. 
It prompted a book of the same 
name in the 1990s, which sought 
to explore whether “environmen-
tal ownership” was a matter of 
property law or something more 
nuanced.If an organisation dam-
ages the environment, does the 
public’s “ownership” of the envi-
ronment give to members of the 
public a right of redress?

Traditionally, environmental 
protection has been carried out 
by national legislatures, which de-
fine standards; executives, which 
enforce standards, and courts, 
which determine whether stan-
dards have been broken. In recent 
years there has been movement 
away from that model.

First, standards have become 
globalised as the result of initia-
tives such as the UN Framework 
Convention on Climate Change, 
the Intergovernmental Panel 
on Climate Change and global 
summit meetings.Second, the en-
forcement role of national execu-
tives has been partly transferred 
to non-governmental organisa-
tions (NGOs) and the public at 
large. The effect of this move-
ment has been to create a new 
dynamic – one that democratises 
the environment and makes busi-
nesses and their insurers more 
vulnerable to enforcement and 
litigation.

France has been a pioneer in 
this field. After implementing 
the European Environmental Li-
ability Directive so that it would 
apply only to cases of “grave” en-
vironmental damage, the French 

legislature took the bold step of 
amending its civil code and intro-
ducing the concept of “damage to 
the environment” as a freestand-
ing head of loss. In early 2016, a 
draft bill regarding environmen-
tal damage was proposed by the 
French Ministry of Justice and the 
French Ministry of Environment. 
Despite opposition from some 
quarters, the bill was passed and 
published. The new law, known 
as “Chapter III of the French Civ-
il Code concerning compensation 
for environmental damage”, came 
into effect from August 2016.

Now, Article 1246 of the French 
Civil Code states: “Any person who 
causes environmental damage 
will be held liable.” Environmen-
tal damage is described in a very 
wide sense. It may arise from a 
significant damage to the elements 
or functions of ecosystems, or to 
the collective benefit drawn by 
human beings from the environ-
ment. That means claims may be 
brought by individuals and groups 

irrespective of whether they have 
suffered injury or damage to their 
own material property.

France is not alone in this phi-
losophy. A similar approach has 
been taken in San Francisco. 
There, the city’s climate 
action plan has al-
lowed claims to 
be brought by 
all, regardless 
of whether 
they have suf-
fered a finan-
cial loss.

Such move-
ment democra-
tises ownership of 
the environment by 
making everyone, including 
the public and non-governmental 
organisations, potential litigants. 
So, in answer to the question 
who owns the environment, the 
French and San Franciscans have 
answered: you do.

China shows signs of adopting 
a similar approach. As part of its 

$300bn War on Pollution, the Chi-
nese authorities have significantly 
increased the size of the environ-
mental rulebook and bolstered 
the enforcement of those rules.
More than 30,000 companies and 

almost 6,000 officials 
have been penalised 

since the com-
mencement of 
the plan.

Much of the 
enforcement 
is undertaken 
by regional and 

central govern-
ment, but NGOs 

have been given an 
important role: around 

300 NGOs are permitted to 
bring environmental enforcement 
actions for the collective good.This 
has increased the degree of scruti-
ny to which businesses are subject 
and created a stronger incentive to 
play by the rules.

China’s most recent piece of 
major environmental legislation 

– the Water Pollution and Control 
Law of 2018 – will take effect at a 
time when enforcement is at an 
all-time high.

The key to these new develop-
ments is that responsibility for 
the environment is being made 
tangible. Enforcement is no lon-
ger the exclusive preserve of na-
tional environmental agencies 
or even regional governments: 
the right of enforcement is being 
shared with NGOs, private indi-
viduals and others. Although this 
involves a departure from the tra-
ditional concepts of property and 
the right to sue, it has the effect of 
increasing the pressure on poten-
tial polluters in terms of scrutiny 
and financial liability.

The message of public environ-
mental ownership is taking on a 
new and potentially hostile reality 
for businesses and their insurers 
around the world. n

Neil Beresford is a partner at 
Clyde & Co

30,000
Number of companies 

that have been penalised 
since China boosted 
its environmental 

rulebook

Public environmental ownership 
means businesses and their 

insurers are more vulnerable to 
enforcement and litigation
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Scor brands Covea pursuit ‘unfriendly and hostile’

Accuses French mutual of ‘significantly disrupting the functioning’ of Scor 

Michael Faulkner
Editor

Scor has hit back at Covea 
branding its efforts to pur-
sue a takeover as “hostile 
and unfriendly” and said 

they were “significantly disrupting 
the functioning of the company”.

The Paris-based reinsurer re-
iterated its rejection of a tie-up 
with the French mutual, saying 
the “fundamental reasons, includ-

ing those relating to the intrinsic 
and strategic value of Scor... re-
main fully applicable”.

Scor also insisted Covea chief 
executive, Thierry Derez, who sits 
on Scor’s board, had a conflict of 
interest and must resign.

Covea, which already owns 
about 8.5% of Scor, offered in 
late August to pay €43 ($49.8) per 
Scor share, valuing the reinsur-
er at €8.2bn. The proposal was 
strongly rejected by Scor chief ex-
ecutive, Denis Kessler, who said 
Scor needed to remain indepen-
dent and the price did not reflect  

Scor’s “intrinsic or strategic” value.
But last week Covea said it was 

still keen to pursue a “friendly” 
takeover of Scor.

Covea insisted it would plan to 
keep Scor listed with a “large free 
float” after a takeover and said 
Scor would keep a “significant” 
number of independent board 
members and leave autonomy 

to its management. It said Derez 
would “temporarily withdraw” 
from his position on Scor’s board 
until the reinsurer’s annual gen-
eral meeting.

Scor said: “The procedure and 
the methods used by Thierry 
Derez and Covéa to prepare, sub-
mit and make public the combina-
tion proposal of August 24, 2018, 

as well as their renewed expres-
sions of interest, can only be con-
sidered as hostile and unfriendly, 
and are significantly disrupting 
the functioning of the company.”

It said the “concept of a ‘tem-
porary withdrawal’ of a director 
is not set out by law or by Scor’s 
bylaws or the internal regulations 
of the board of directors”.

Scor said it would continue to 
implement its strategic plan “Vi-
sion in Action”, which is “centred 
on value creation for the benefit 
of its shareholders, its clients and 
all of its stakeholders”.
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‘[The] fundamental reasons [for rejecting the Covea 
bid], including those relating to the intrinsic and 
strategic value of Scor... remain fully applicable’
Scor
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